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*%. SUBSTITUTION OF PARTIES

file those responsive pleadings and motions to the intervenor's

pleading which are required by these'rules for such pleading.

3¢
sy 4

Ll Nonabatement of action or suit b& death, disability

or transfer; continuing pfoceedings. No action shall abate by

’

the death- or disability of a'party, or by the transfer of any

Y4B

interest therein; if the claim survives or continues. ¥In case of

the death of a party, the court shall, on motion, allow the action
to be continued:
e o

Cﬂ)' By his personal representative or successors in interest

at any time withine one year after his death.

v

Qi( Againsf his personal representativevor successors in
interest at any time‘within four mbﬁths after the date of the first
publication of noticé to interested ﬁersons, but not mére than one
year aftgs his death.

E?izrln case of the disabiiity of a party, the court may, -at
énY'time within bne year thereaftér, on motion, allow thé action
to be conkinuéd by or against.ﬁis guardian or conservator or succes—>
sors 1n~1nterest.

@#1u/2n case of the transfer of an intérest in the action, the
court may, on motidn,'allow the action to be continued by or against
the successors in interest of the transferor.

¢ C N |

TE2Z) In the event of the death of one or more of the plain-
tiffs or of oné or more of the defendants in an éctibn in which the

right sought to be enforced survives only to the surviving plain-

tiffs or only. against the surviving defendants, the action does not
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abate. The death shall be suggested upon' the record and the action

- shall proceed in favor of or against the surviving parties.

gé%ﬁ Pﬁblic officers; death of separation from office. (é) When
a public officeriis a par£y~to an action infgiéAoffiéial_capacity
.ahd during ité\pendenqy dies, resigns; or'oéherwise éeases to hold
office, thevaction does not abate and his successor is automatically
substituted as a party. Proceedings followihg the substitution
sﬁall be in the name of_the Substituted party, but any misnomer
. not affectiﬁg the substantial rights of the parties shall be dis-
regarded. An order of substitution may be entered at any. time, but
the omission to eﬁter_sﬁch an order shall not affect the substitu-
tion, |
(@) When a public officer sﬁes or‘is sued in his official
cépacity, he may be described as a partf by his official title rather
than by name; but the court may require his name to be added.
Ezi Procedure. The motion for substitution may be made b&_
any.party or‘by the succéssors in interest or representatives of
the deceased or disabled party or the succeésors»in inferest of the
transferor and shali be served on the pérties as provided in
vRule 2 ;L_4se;véee%9é~papa;§_g£LeLfs&mmvn&L and upon persons not
parties in the.manner_provided in Rule _:Z_ for the service of a
summons.
'2%7 REAL PARTY IN.INTEREST

//Eyéf;/;::;o

interest.

shall be prosecuted in the name of the real party

tor, administrator, guardian, bailee, trustee
ust, a party ontract

has been made for the benefit of another, or a party authorized by

33
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COMMENT :
3 This rule is based upon the existing Oregon intervention rule in

13.130. XKEXXAKENAEEXKEEXKRERXXEEXARXKEAXHRAXKXAXIEXXRAX Section 33B

Recognizes the possibility of mandatory statutory intervention; see;

ORS XX BX 105.760, 105.755 and 373.060.. The first sentence of Section

33C comes from the existing ORS section; the second is taken from

Federal Rule 24RX (b). The existing rules do not clearily cover

the proc edure for intervention; this rule includes a new section

33D relating to procedure.

AL 3¢.

doctel ot o
ors  Sefiuwy grerdd
13. 650 , (8020

COMMENT :

This rule generally perserves the existing rules of ORS 13.080.
ORS 13.R¥RBWX 090 ¥ was unneccessary and was eliminated. Section
34 A and B ¥EXX use the language of the existing statuteX. THe
words "if the claim survives or continues' were added to the first
sentence to make clear that this rule relates only to the procedural
question of abatement of the actiong®fhe Iaungage—edded appeared in
the iginal Oregon Ab i i
e<19/5—revisiom.

Sections C and D are based upon Sections (a) and (d) of federal
rule 25. The problem covered by Section € is not addressed by existing
oregon rules and the federal approach™to substitution ﬁﬁf‘federal
officials EENEEXEKE is more direct and flexible than existing €Ygeéon
practice. -

Section E is new and spells out the probedure for substition of parties
which is not clear from the existing Oregon rules.

Sl ﬁ)’/%?/ 7




CQMENT

This rule is based upon the existing Oregon intervention rule in
ORS 13.130. Section 33 B, recognizes the possibility of mandatory
statutory intervention; see, ORS 105,760, 105.755 and 373.060, The
first sentence of section 33 C. comes from the existing ORS section;
the second is taken from Federal Rule 24(b). The existing rules do
not clearly cover the procedure for intervention; this rule includes a
new section 33 D. relating to procedure.

SUBSTTTUTION OF PARTIES

A. Nonabatement of action or suit by death, disability or

transfer, contiwrrife proteedings, —

A.(1) No action shall abate by the death or disability of a

party, or by the transfer of any interest therein, if the claim,
DeoTh ¢/ a poviy j comTuned A vicodoryS

survives or continues. BIn € o ath of a party, the court

shall, on motion, allow the action to be continued:

&(l)@ By his personal representative or successors in inter-
est at any time within one year after his death/'

6. Q;)éz) Against his personal representative or successors in
interest at any time within four months after the date of the first

publication of notice to interested persons, but not more than one year

i ] : oA Praesed oy
after hlé 'deda,_gl}l{. i, ofa pwh}_i(&—»?:habﬂl ol

AADrte) 1In case of the disability of a party, the court may,
at any time within one year thereafter, on motion, allow the action to
be continued by or against his guardian or conservator or successors in

interest.

5 oE purky ) Sorviomg Zace

In the event of the death of one or more of the plaintiffs or
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of one or more of the defendants in an action in which the right sought
to be enforced survives only to the surviving plaintiffs or only against
the surviving defendants, the action does not abate. The death shall be
suggested upon the record and the action shall proceed in favor of or
against the surviving parties.

= Puwlic officers; death or separation from office.

E(l) When a public officer is a party to an action in his official
capacity and during its pendency dies, resigns, or otherwise ceases to hold
office, the action does not abate and his successor is automatically sub-
stituted as a party. Proceedings following the substitution shall be in
the name of the substituted party, but any misnomer not affecting the sub-
stantial rights of the parties shall be disregarded. An order of substitu-
tion may be entered at any time, but the omission to enter such an order
shall not affect the substitution. |

E(Z) When a public officer sues or is sued in his official capacity,
sue o P cemn,

W& may be described as a party by &= official title rather than by name;

SueH oFfrien's
but the court may require kgS name to be added.

% Procedure, The motion for substitution may be made by any
party or by the successors in interesﬁ or representatives of the deceased
or disabled party or the successors in interest of the transferor and shall
be served on the parties as provided in Rule 9 and upon persons not parties

in the marmer provided in Rule 7 for the service of a summons.

BACKGROUND NOTE

ORS sections superseded: 13,080, 13.090.

COMMENT
This rule generally preserves the existing rules of ORS 13.080.



f%’f"_" 3FA
¢

et
w
ORS 13.090 was umecessary and was eliminated. Sectlonv34 A. raﬁdﬁ use
the language of the existing statute. The words, "if the claim survives

or continues'', were added to the first sentence‘to make clear that this
rule relates only to the &procedural question of abatement of the action.

¢ e
SectloniG—?ﬁé:D“.aae based upon sec ions (a) and (d) of Federal
Rule 2‘5 3 em-eovered i

fhe federal approach to substltutlon of federal
officials is more direct and flexible than existing Oregon practlce

cehu Y F mpmmt Prov-des o pPrccdome Fom
fuln—'l:fvfwiq/wh.w/ S Ma—clc/«nSWe/ éy The

ah s Foig oms gecfials .

RULE 35 (RESERVED)



COVMENT

This rule is based won the existing Oregon intervention
rule in ORS 13.130. Section 33 B. recognizes the possibility
of mandatory statutory intervention; see, ORS 105,760, 105.755
ad 373.060. The first sentence of section 33 C. comes from
the existing ORS section; the second is taken from Federal Rule
24(b). The existing rules do mot clearly cover the procedure
for intervention; this rule includes a new section 33 D. rela-
ting to procedure.

RULE 34
SUBSTITUTION OF PARTIES

A, Nonabatement of action or proceeding by death, disa-

bility or transfer. No action or proceeding shall abate by the

death or disability of a party, or by the transfer of any interest

therein, if the claim survives or continues.

B. Death of a party; continued proceedings. In case of

the death of a party, the court shall, an motion, allow &1e action
or proceeding to be continued:

B.(1) By such party's personal representative or succes-
sors in interest at any time within one year after such party's
death; or

B.(2) Against such party's personal representative or
successors in interest at any time within four months after the date
of the first publication of motice to interested personms, ‘but
ot more than ane year after such party's death.

C. Disability of a party; continued proceedings. In case

of the disability of a party, the court may, at any time within

ae year thereafter, on mntion, allow the action or proceeding

-79-



to be continued by or against the party's guardian or conservator

or successors in interest.

D. Death of a party; surviving parties. In the event

of the death of e or more of the plaintiffs or of one or more
of the defendmts in an action or proceeding in which the right
sought to be enforced survives only to the surviving plaintiffs
or only against the surviving defendants, the action or proceed-
ing does mot abate. The death shall be My won the record
and the action or proceeding shall proceed in favor of or against
the surviving parties.

E. Public officers; death or separation from office.

E.(1) When a public officer is a party to an action or
proceeding in such officer's official capacity and during its
pendency dies, resigns, or otherwise ceases to hold office, the
actin or proceeding does not.j abate and such officer's successor
is automatically substituted as a party. Proceedings following
the substitution shall be in the name of the substituted party,
but any misnomer not affecting the substantial rights of the
parties shall be disregarded. An order of substitution may be
entered at any time, but the amission to enter such an order
shall not affect the substitution.

E.(2) When a public officer sues or is sued in such offi-
cer's official capacity, such officer may be described as a party
by official title rather than by name; but the court may require
such officer's name to be added.

-80-



F. Procedure. The motion for substitution may be made
by any party or by the successors in interest or representa-
tives of the deceased or disabled party or the successors in
interest of the transferor and shall be served on the parties
as provided in Rule 9 and won persons ot parties in the man-
rer provided in Rule 7 for the service of a sumons.

BACKGROUND NOTE

ORS sections superseded: 13.080, 13.090.

OMENT

This rule generally preserves the existing rules of ORS
13.080. ORS 13.090 was umecessary and was eliminated. Sections
3 A, through D. use the language of the existing statute. The
words, "if the claim survives or continues', were added to the
first sentence of section 34 A. to make clear that this rule re-
lates only to the procedural question of abatement of the action.

Sections 3% D. and E. are based wpon sections (a) and (d)
of Federal Rule 25. The federal approach to substitution of fed-
eral officials is more direct and flexible than existing Oregon
practice. Section 34 F. provides a procedure for substitution,
vhich is not addressed by the existing (RS sections.,

RULE 35 (RESERVED)
RULE 36
GENERAL PROVISIONS (OVERNING DISCOVERY

A. Discovery methods. Parties may obtain discovery by

ae or more of the following methods: depositions upon oral
examination or written questions; written interrogatories; prod-
uction of documents or things or permission to enter upon land
ar other property, for inspection and other purposes; physical
aﬁ mental examinations; and requests for admission.

B. Scope of discovery. Unless otherwise limited by order

of the court in accordance with these rules, the scope of discovery
-81-



COMMENT

This rule is based upon the existing Oregon intervention rule in
ORS 13.130. Section 33B. recognizes the possibiity of mandatory
statutory intervention; see, ORS 105.760, 105.755 and 373.060. The
first sentence of section 33 C. comes from the existing ORS section;
the second is taken from Federal Rule 24(b). The existing rules do
not clearly cover the procedure for intervention; this rule includes a
new section 38 D. relating to procedure.

RULE 34
SUBSTITUTION OF PARTIES

A. ‘Nonabatement of action or suit by death, disability or

transfer.

A. No action shall abate by the death or disability of a
party, or by the transfer of any interest therein, if the claim sur-
vives or continues.

B. Death of a party; continued proceedings. In case of the

death of a party, the court shall, on motion, allow the action to be
continued:

B.(1) By his personal representative or successors in inter-
est at any time within one year after his death;

B.(2) Against his personal representative or éuccessors in
interest at any time withn four months after the date of the first pub-
lication of notice to interested persons, but not more than one year
after his death.

C. Disability of a party; continued proceedings. In case of

the disability of a party, the court may, at any time within one year

thereafter, on motion, allow the action to be continued by or against his
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guardian or conservator or successors in interest.

D. Death of party; surviving parties. In the event of the death

of one or more of the plaintiffs or of one or more of the defendants in
an action in which the right sought to be enforced survives only to the
surviving plaintiffs or only against the surviving defendants, the action
does not abate. The death shall be suggested upon the record and the
action shall proceed in favor of or against the surviving parties.

E. Public officers; death or separation from office.

E. (1) When a public officer is a party to an action in his offic-
ial capacity and during its pendency dies, resigns, or otherwise ceases
to hold office, the action does not abate and his successor is autcmatical-
ly substituted as a party. Proceedings following the substitution shall
be in the name of the substituted party, but any misnomer not affecting
the substantial rights of the parties shall be disregarded. An order of
substitution may be entered at any time, but the omission to enter such

an order shall not affect the substitution.

E.(2) When a public officer sues or is sued in his official capacity,

such officer may be described as a party by official title rather than by
name; but the court may require such officer's name to be added.

'F. Procedure. The motion for substitution may be made by any
party or by the successors in interest or representatives of the deceased
or disabled party or the successors in interest of the transferor and shall
be served on the parties as provided in Rule 9 and upon persons not parties

in the mamner provided in Rule 7 for the service of a summons.

BACKGROUND NOTE

ORS sections superseded: 13.080, 13.090.
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COMMENT

This rule generally preserves the existing rules of ORS 13.080.
ORS 13.090 was umecessary and was eliminated. Sections 34 A. through D.
use the language of the existing statute. The words, "if the claim sur-
vives or continues', were added to the first sentence of section 34 A. to
make clear that this rule relates only to the procedural question of
abatement of the action.

Sections 34 D. and E. are based upon sections (a) and (d) of Federal
Rule 25. The federal approach to substitution of federal officials is
more direct and flexible than existing Oregon practice. Section 34 F.
provides a procedure for substitution, which is not addressed by the
existing ORS sections.

RULE 35 (RESERVED)
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QMMENT

This rule is based wpon the existing Oregon intervention
rule in ORS 13.130. Section 33 B. recognizes the possibility
of mendatory statutory intervention; see, ORS 105.760, 105.755
and 373.060. . The first sentence of section 33 C. comes from
the existing ORS section; the second is taken from Federal Rule
24(b). The existing rules do mot clearly cover the procedure
for intervention; this rule includes a new section 33 D. rela-
ting to procedure.

RILE 34
SUBSTITUTION OF PARTIES

A, Nonabatement of action or proceeding by death, disa-

bility or transfer. No action or proceeding shall abate by the

death or disability of a party, or by the transfer of any interest
therein, if the claim survives or continues. .

B. Death of a party; continued proceedings. In case of

ﬁ1e death of a party, the court shall, an motion, allow the action
or proceeding to be continued:

B.(1) By such party's personal representative or succes-
sors in interest at any time within one year after such party's
death; or

B.(2) Against such party's personal representative or

successors in interest at any time within four months after the date

of the first publication of motice to interested persons, but

ot more than ae year after such party's death.
C. Disabiiity of a party; continued proceedings. In case

of the disability of a party, the cowrt may, at any time within
ae year thereafter, o mrtion, allow the action or proceeding

=79~
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to be continued by or against the party's guardian or conservator

or successors in interest.

D', Death of a party; swviving parties, In the event

of the death of mme or more of the plaintiffs or of me or more
of the defendants in an action or proceeding in which the right
sought to be enforced swrvives anly to the surviving plaintiffs
or only against the surviving defendants, 4the action or proceed-
ing does not abate. The death shall be. suggested wpon the record
and the action or proceeding shall proceed in favor of or against
the surviving parties.

E. Pwlic officers; death or separation from office.

E.(l) VWhen a public officer is a party to an actim or
proceeding in such officer's official capacity and during its
pendency dies, résigns, or otherwise ceases to hold office, the
actiom or proceeding does not' abate and such officer's successor -
is automatically substituted as a party. Proceedings following
the substitution shall be in the name of the substituted party,
but any misnomer not affecting the substantial rights of the
parties shall be disregarded. An order of substitution may be
entered at any time, but the amission to enter such an order
shall not affect the substitution.

E.(2) When a public officer sues or is sued in such offi-
cer's official capacity, such officer may be described as a party
by official title rather than by name; but the court may require
such officer's name to be added. |

80~



F. Procedm:e. The motion for substitution may be made
by any party or by the successors in interest or representa-
tives of the deceased or disabled party or the successors in
interest of the transferor and shall be served on the parties
as provided in Rule 9 and won persons tot parties in the mem-
ner providéd in Rule 7 for the service of a summons.

BACKGROUND NOTE

ORS sections superseded: 13.080, 13.090.

QMMENT

C——————

This rule generally preserves the existing rules of ORS
13.080. ORS 13.090 was umecessary and was eliminated. Sections
3% A. through D. wse the language of the existing statute. The
words, "if the claim survives or continues', were added to the
first sentence of section 34 A. to make clear that this rule re-
lates only to the procedural question of abatement of the action.

Sections 3% D. and E. are based upon sections (a) and (d)
of Federal Rule 25. The federal approach to substitution of fed-
eral officials is more direct and flexible than existing Oregon
practice. Section 3 F. provides a procedure for substitution,
vhich is mot addressed by the existing ORS sections.

RULE 35 (RESERVED)
RULE 36
. GENERAL PROVISIONS (OVERNING DISCOVERYA

A. Discovery methods. Parties may obtain discovery by

ae or mre of the following methods: depositions wpon oral
examnation or written questions; written interrogatories; prod-
uction of documents or things or permission to enter upon land
ar other property, for inspection and other purposes; physical
aﬁ mental examinations; and requests for admission.

B. Scope of discovery. Unleés otherwise limited by order

of the court in accordance with these rules, the scope of discovery
' -81- :
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GIENT

This rule is based won the existing Oregon intervention
rule in ORS 13.130. Section 33 B. recognizes the possibility
of mendatory statutory intervention; see, ORS 105.760, 105.755
and 373.060. The first sentence of section 33 C. comes from
the existing ORS section; the second is tsken from Federal Rule
24(b). The exdsting rules d mot clearly cover the procedurs
or intervention; this rule includes a new section 33 D. rela-
ting to procedure.

RILIE 3%
SUBSTITUTION CF PARTIES

A. Nonabatememnt of action or proceeding by death, disa-

bility or transfer. No action ewwpweeeedissy shall abate by the

death or disability of a party, or by the transfer of amy interest
therein, if the claim survives or continues.

B. Death of a party; continued proceedings. In case of

the cdeath of a party, the court shzll, o motion, allow the a.ctioﬁ
SIS to be contimued:

B.(1) By such party's personal representative oOr succes-
sors in interest at any Hme within one year after such party's
death; or

B.(2) Agzinst such party's personal representative or
successors in interest ar. iy tme within four months after the date
of the frst publication of motice to interested persons, 'but

™ot more than me year after such party's death.

C. Disability of a party; contimed proceedings. In case
of the disability of a party, the cowrt may, at any time within

@e year thereafter, am mtion, allow the action Gwepeereodsmss
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to be continued by or against the party's gusrdian or conservator
or successors in interest.

D. Death of a party; swrviving parties. In the event

of the death of xme or more of the plaintiffs or of ae or mre
of the defendmts in @ acticn Oweswewemiss in which the right
sought to be enforced suxrvives aly to the surviving plaintiffs
or aly against the surviving defendants, the action Ghwrssesed-
. | shown

sy Coes not abate. The death shall be suggRailampon the record
and the action ewwrowmsssbess shall proceed in fzvor of or agzinst

t‘;ze surviving parties.

E. Transfer of interest. In case of any transfer of

interest, the action may be continued by or against the origi-
nal party, uniess the court upon motion dire;ts the person
to whom the interest is transferred to be substituted in the

action or joined with the original party.

E Pwlic officers; death or separaticm from office.

F.(1) Vhen a public officer is a party to a1 acticn -ew

panceedne n such officer's official capacity and during its

pendency diss, resigns, or otherwise cezases to hold office, the
actim cw=mroreediew does not sbate and such officer’'s successor
is auromarically substituted as a party. Proceedings following

the substitution shzall be In the name of the substiruted party,

but aty misnomer not affecting the substantial rights of the
parties shall be disregarded. An order of substiturion may be
entered at iy Hme, but the amissicn to enter such au order

shall not affect the substiturion.
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F.(2) when a public officer sues or is sued in such offi-

L cer's officizl czpacity, such officer may be described as a party

- by official title rather than by name; but the court may require

such officer's name o be added.

(. Procedure. The motion for substiturion mey be mede
Y
by any party, ¥ by the successors in in}erest or representa-

-tives of the deceased or disabled party,or the successors in

interest of the transferor and shall be served on the parties
as provided in Rule 9 and won persons ot parties in the man~

rer provided in Rule 7 for the service of a summoms.

| /Sectioh E. was takeD
COIMMENT from Federal RLQE‘ 25.

This rule generally preserves the existing ruleg of CRS
13.080. @RS 13.090 was umecessary and was eliminated.\ Sections
3% A, through D. we the language of the existing statute> The
words, '"if the claim survives or continues'', were added to the
Hrst sentence of section 34 A. to meke clear that this rule re-
lates aly to the procedural question of abatement of the action.

Sections 3% E. and ¥. are based won sections (2) and (d)
of Tederal Rule 25, The federal approach to substitution of fed-
eral officials is more direct and flexible than exdsting Cregon
mractice. Section 3% &. provides a procedirs for substitution,
which is ot addressed by the existing (RS sectdioms.

RILE 35 (RESERVED)



RULE 34
SUBSTITUTION OF PARTIES

A. Nonabatement‘of action by death, disability, or

transfer. No action shall abate by the death or disability
of a party, or by the transfér of any interest therein, if
the claim survives or continues.

B. Death of a party; continued proceedings. In case

of the death of a party, the court shall, on motion, allow
the action to be continued:

B.(1) By such party's personal representative or
successors in interest at any time within one year after such
party's death; or

B.(2) Against such party's personal representative or
successors in interest at any time within four months after
the date of the first publication of notice to interested

persons, but not more than one year after such party's death.

C. Disability of a party; continued proceedings. In
case of the disability of a‘party, the court may, at any time
within one year thereafter, on motion, allow the action to be
continued by or against the party's guardian or conservator
or successors in interest.

D. Death of a party; surviving parties. In the event

of the death of one or more of the plaintiffs or of one or more
of the defendants in an action in which the right sought to be

enforced survives only to the surviving plaintiffs or only
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against the surviving defendants, the action does not abate.
The death shall be shown upon the record and the action
shall proceed in favor of or against the surviving parties.

E. Transfer of interest. In case of any transfer of

interest, the action may be continued by or against the
original party, unless the court upon motion directs the per-
son to whom the interest is transferréd to be substituted in
the action or joined with the original party.

F. Public officers; death or separation from office.

F.(1) When a public officer is a party to an action
in such officer's official capacity and during its pendency
dies, resigns, or othersze ceases to hold office, the action
does not abate and such officer's successor is automatically
substituted as a party. Proceedings following the substitution
shall be in the name of the substituted party, but any misnomer
not affecting the substantial rights of the parties shall be
disregarded. An order of substitution may be entered at any
time, but the omission to. enter such an order shall not affect
the substitution.

F.(2) When é public officer sues or is sued in such
officer's official capacity, such officer may be described as a
party by official title rather than by name; but the court may
require such officer's name to be added.

G. Procedure. The motion for substitution may be made
by any party, or by the successors in interest or representa-

tives of the deceased or disabled party, or the successors in
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interest of the transferor and shall be served on the parties
as provided in Rule 9 and upon persons not parties in the

manner provided in Rule 7 for the service of a summons.

COMMENT

This rule generally preserves the existing rules of ORS
13.080. ORS 13.090 was unnecessary and was eliminated. Sec-
tions 34 A. through C. use the Tanguage of the existing stat-
ute. The words, "if the claim survives or continues”, were
added to the first sentence of section 34 A. to make clear that
this rule relates only to the procedural question of abatement
of the action. Section D. is based on Federal Rule 25(a)(2).
Section E. was taken from Federal Rule 25(c).

. Sections 34 F. and G. are based upon sections (a) and (d)
of Federal Rule 25. The federal approach to substitution of
federal officials is more direct and flexible than existing
Oregon practice. Section 34 G. provides a procedure for substi-
tution, which is not addressed by the existing ORS sections.

"RULE 35 (RESERVED)

- 97 -



